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real property, the municipal corporation is not exempt from liability. 
See Ashley v. Port Huron (1877) 35 Mich. 296. In cases where the 
municipal corporation has acquired an interest of a permanent and 
beneficial nature, for instance by a wall of a building encroaching on 
adjoining property, the courts have held the corporation liable in 
damages, on the ground that since a municipal corporation can appro- 
priate private property only by eminent domain proceedings and the 
payment of due compensation, it cannot obtain such property by other 
methods, such as trespasses. Miles v. Worcester (1891) 154 Mass. 511, 
28 N. E. 676; cf. Sheldon v. Kalamazoo (1872) 24 Mich. 383. Influ- 
enced by such reasoning, the courts have held a municipal corporation 
liable where there is a positive trespass to realty even though there is 
only a temporary injury and no benefit to the corporation, since the 
property right is as much invaded by flooding premises as by taking 
possession of them by an encroaching wall. Ashley v. Port Huron, 
supra; cf. Pumpelly v. Green Bay Co. (1871) 80 U. S. 166, 179 et seq. 
The rule would seem to be equally applicable whether the flooding is 
caused by the corporation's operations in connection with natural water- 
courses or surface waters, whether it results from improvements as to 
streets and highways, sewers and gutters, or drains and culverts. Seifert 
v. Brooklyn (1886) 101 N. Y. 136, 4 N. E. 321; Stanford v. San Francisco 
(1896) 111 Cal. 198, 43 Pac. 605. While the court in the instant case 
relied on a statute making towns liable for the negligent acts of their 
superintendents of highways, it is generally held that a municipal 
corporation is liable without such a statute where there is a positive 
trespass to realty. See Dillon, Municipal Corporations (5th ed.) § 1740. 

Municipal Corporations — Water Supply — Implied Warranty of 
Purity. — The plaintiff contracted typhoid fever from contaminated 
drinking water supplied by the defendant city. A demurrer to a declara- 
tion that the city impliedly warranted the water to be wholesome was 
sustained. Held, on appeal the city was not liable. Canavan v. City 
of Mechanicville (App. Div., 3rd Dept., 1920) 180 N. T. Supp. 62. 

The liability of a supplier of water on an implied warranty of its 
purity and fitness for human consumption has not hitherto been 
squarely passed on. In Green v. Ashland Water Co. (1898) 101 Wis. 
258, 77 N. W. 722, the court in a dictum said that a private waterworks 
company did not impliedly warrant the water's purity, because the cor- 
poration was not selling the water but merely rendering a service — 
there can be an implied warranty only where there has been a sale — and 
because it was inadvisable to embarrass a public service corporation 
by making it an insurer and thereby extending an exception to the 
general doctrine of caveat emptor to a case where the corporation is 
already under a duty to use due care in furnishing water to consumers. 
See Hamilton v. Madison Water Co. (1917) 116 Me. 157, 100 Atl. 659; 
3 Dillon, Municipal Corporations (5th ed.) § 1316; Hayes v. Torrington 
Water Co. (1914) 88 Conn. 609, 92 Atl. 406; but cf. Milnes v. Mayor of 
Huddersfield (1882) 10 Q. B. Div. 124, afi'd 12 Q. B. Div. 443, aff'd 11 
App. Cas. 511. The contention that in supplying water a service is 
rendered and no sale has taken place seems tenuous and metaphysical; 
water when separated from a lake is personalty and subject to sale, see 
Mayor etc. of Jersey City v. Town of Harrison (1904) 71 IT. J. L. 69, 
58 Atl. 100, aff'd 72 N. J. L. 185, 62 Atl. 765, 65 Atl. 507; Williston, 
Sales § 63, and while in the pipes is subject to larceny. 3 Dillon, op. cit., 
§ 1322, n. 3. The reason of public policy against making the water com- 
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pany an insurer is perhaps more, comprehensible in view of the rarity 
of instances in the common law of absolute liability without fault. 
Of. Valeri v. Pullman Go. (D. C. 1914) 218 Fed. 519. In the sale of 
food it would seem that the nature of the vendor's business determines 
whether he is liable as an insurer; so a retail dealer who sells the food 
he has made to a consumer for immediate consumption is liable on 
an implied warranty, Bace v. Zrum (1914) 162 App. Div. 911, 146 N. Y. 
Supp. 197, affd 222 N. T. 410, 118 N. E. 853; Doyle v. Fuerst & 
Kraemer (1911) 129 La. 838, 56 So. 906; 2 Mechem Sales § 1356, whereas 
one who does not habitually deal in food is not held on such an implied 
warranty. Giroux v. Stedman (1888) 145 Mass. 439, 14 N. E. 538; 
2 Mechem, op. cit., 1357, n. 1. Likewise, hotel-keepers, restaurateurs, 
Pullman-car buffets are not liable on any implied warranty of the 
food they supply their guests, though they are under a duty to use due 
care. Valeri v. Pullman Go., supra; see Race v. Erum, supra. The 
reason suggested for non-liability on an implied warranty in the inn- 
keeper case is that he is' rendering a service and not selling the food; 
see Beale, Innkeepers and Hotels §169; but this reason is hardly 
adequate and perhaps erroneous. See 24 Tale Law Jour. 73. The 
fact that the city's undertaking to supply the community with water 
is primarily intended for the citizen's benefit and not for profit may be 
a cogent reason for not extending the harsh doctrine of an insurer's 
liability to a municipal corporation. 

Negotiable Instruments — Negotiability — Certificate of Deposit. — A 
certificate of deposit, payable "on return of this certificate properly 
indorsed", and issued by the defendant bank to the P. company, was 
sold, indorsed and delivered by the P company in violation of its 
agreement with the defendant, to a purchaser for value, without notice 
and before maturity, who assigned to the plaintiff. Held, one judge 
dissenting, the certificate was negotiable under §§ 1 (4), 10, of the 
Negotiable Instruments Law and hence the defendant's defense against 
the P company was not available against the plaintiff. Nelson v. 
Citizens' Bank (App. Div., 1st Dept., 1920) 180 N. Y. Supp. 747. 

Under § 1 (4) of the Negotiable Instruments Law an instrument to 
be negotiable must be payable to order or bearer. But whether or not 
the instrument is payable to order or bearer is a matter of construction 
under § 10, ibid., which provides that "the instrument need not fol- 
low the language of this act, but any terms are sufficient which clearly 
indicate an intention to conform to the requirements thereof. Thus 
a note payable to "assigns", or stating that it is negotiable, is nego- 
tiable. See Norton, Bills & Notes (4th ed.) 35, n. 14; Essig v. Porter 
(1916) 63 Ind. 218, 112 N. E. 1105. The question would seem to 
depend on the ordinary meaning of the particular words used. From 
a survey of seventy-seven certificates of deposit used by leading rep- 
resentative banks in thirty-two states all but two were found made 

"payable to the order of on return of this certificate properly 

indorsed", while two were expressly non-negotiable and none were like 
the one in the instant case. This would seem to indicate that nego- 
tiability is intended only where th einstrument includes the words "order 
of". A custom among banks in New York City making the certificate 
negotiable without such words may have prevailed, but there is no such 
intimation in the opinion. Still certificates identical to that of the 
instant case have been held to be negotiable, the argument being that 
words of order are necessarily implied by the phrase "properly 



